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IA/ORDER

PER S.S.Godara, Judicial Member:-

This Revenue’s appeal for assessment year 2012arks®s against the
Commissioner of Income Tax (Appeals)-7, Kolkatardey dated 02.04.2019, passed
in case No. 1274/CIT(A)-7/Circle-6(2)/Kol/15-16 wiving proceedings u/s 143(3) of
the Income Tax Act, 1961; in short ‘the Act'.

Case called twice. None appears at the assessek&stb We accordingly

dispose of this appeeak parteafter hearing the learned CIT-DR.
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2. The Revenue’s sole substantive grievance caedassthe instanlis seeks to
reverse the CIT(A)’'s appellate action deleting 4@ r.w.s. Rule 8D disallowance of
%1,56,07,230/- made in the assessment dated 281Ef2med u/s 143(3) of the Act.
Learned CIT-DR invited our attention to the CIT(&)detailed discussion to this
effect reading as under:-

“4. Ground Nos. 1t0 5

These grounds are interlinked and directed agdirestaction of the AO in
making a disallowance &15,60,72,830/- u/s 14A r.w. Rule 80. The AO obsérve
that the assessee itself ram motadisallowed an amount @31 ,86,969/- u/s 14A of
the Act which was found to be not convincing aneréfiore proceeded to apply the
provisions of Rule 80 in working out the disallowaru/s 14A of the Act. As per the
second and third limb of Rule 80(2), the disallos@was worked out to an aggregate
amount oR15,92,59,799/-. Since the appellant lsad motomade a disallowance of
%31,86,969/- u/s 14A, the balanceif5,60,72,8301- was added back / find that the
AD had mechanically proceeded to apply the prousiof Rule 8D without recording
any tenable reasons as to why any further disaho®al/s 14A was to be made when
the appellant itselfuo motamade a disallowance &B1,86,969/- u/s 14A. There has
to be a finding by the AO with cogent material @nde that the claim of the
appellant was wrong, which is not the case hereth®mther hand it is the contention
of the AR of the appellant that in the absencenyf exempt dividend income earned
by the appellant, there was no question of resptiinsection 14A of the Act. | find
from the audited accounts of the appellant thatetheas no exempt income earned
during the year under consideration. The issue el settled by various judicial
forums that in the absence of any exempt inconeggtbould not be any occasion for
resorting to Rue 8D r.w. section 14A of the Act.iHde Delhi High Court in the case
of Cheminvest Ltd. vs. CIT reported in 378 ITR 33 (Del) held that Ng
disallowance u/s 14A can be madein a year in which no exempt income has been
earned or received by the assessee. Section 14A of Income Tax Act, 1961 does not
apply to shares bought for strategic purposes’'. Similarly, Hon'ble Delhi High
court in the case d€IT vs. M/s Holcim India Private Ltd. held that Expenditure
could not be disallowed u/s 14A of the Act in absence of any exempt income
earned during the year." Hon'ble Allahabad High court in the caseGT vs. M/s
Shivam Motors (P) Ltd. held that Hence in absence of any Tax free income, the
corresponding expenditure could not be worked out for disallowance’. The
Hon'ble Tribunal Chennai Bench, in the caseA@I T Vs N. Bhaskaran in ITA
NO.1717/MDS/2013 has categorically held that the CBDT Circular N2(8.4 dt.
11.2.14 is not a good law and no disallowance aamlde if there is no exempt
income. In this regard | also rely on the decisidrihe jurisdictional Calcutta High
Court in the case a@IT Vs. Ashika Global Securities Ltd. (GA No. 2122 of 2014)
dated 11.06.2018 wherein the High Court held that where the asset$ses not
derived any exempt income from the investments) Rele 8D cannot be applied to
such investments. The relevant extracts of themetg are as follows:

"This is another useless appeal without any substarin course of
assessment, a sum of about Rs. 99 lakh debitastexest paid on unsecured
loans another sum of about Rs. 9 lakh engagedttietian of the officer. The
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Assessing Officer required the assessee to explanthe interest expense
and the administrative expenses should not belalgad in view of Section
14A of the Income Tax Act, 1961. The assesseea@dphat such income was
not exempted income earned during the year anc thas no question of
disallowance under Rule 8D of the Income Tax Rul8§2 read with Section
14A of the Act.

Both the Commissioner and the Appellate Tribunainfb as a matter of fact
that there was no exempt income for the operatidheorelevant Rule. In the
light of such concurrent findings and, in particuldne Department failing to
demonstrate any error therein, no question of lases in this matter.”

4.1. Respectfully following the above binding judgmh of the Hon'ble High Court
and the decision of the Hon'ble ITAT, Kolkata insamilar case, | am of the
considered view that since in the facts of the gmegase, none of the investments
yielded dividend income during the year, the dmafince 0R15,60,72,8301- made
u/s 14A was unjustified. However, since the appellaad suo motomade a
disallowance oR31 ,86,969/- u/s 14A, the AO is accordingly direlcte restrict the
disallowance u/s 14A 1031 ,86,969/-. The grounds akowed accordingly.”

It is evidently clear from a perusal of the aboxé&racted lower appellate discussion
that the assessee has not derived any exempt inodime impugned assessment year.
Hon'ble jurisdictional high court (supra) holds ttheec. 14A under Rule 8D
disallowance does not get attracted in absenceuch @n exempt income. We
therefore uphold the CIT(A)’'s impugned action resieg the assessment findings to

this effect. The Revenue fails in its sole substargrievance.

3. This Revenue’s appeal is dismissed.
Order pronounced in open court on 07/12/2020

Sd/- Sd/
(P.M.Jagtap) (S.S.Godara)
(3aregeT) (a1¥e @eEy)

Vice President Judicial Member
*Dkp-Sr.PS

f&aTer:- 07/12/2020 srererrar / Kolkata
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